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内容摘要
随着我国对酒驾惩罚力度的加大，酒后代驾行业也应运而生。酒后代驾是一
种新型的服务行业，即使经过最近几年的发展，仍然面临很多问题，比如，车主
在醉酒状态下签订的酒后代驾合同效力不明确，酒后代驾合同性质争议，酒后代
驾发生事故之后的责任承担不明确等问题。目前，学术界对酒后代驾中涉及的某
些法律问题有一定的研究，比如酒后代驾合同问题、酒后代驾中民事责任的承担、
酒后代驾行业问题等。但目前还没有从类型化的角度对酒后代驾事故责任进行研
究分析的。因此笔者以此题作为硕士毕业论文的选题，以搜集到的各个类型的酒
后代驾事故判例为基础，在现有法律法规的基础上，结合相关理论分析，归纳和
理清酒后代驾事故中的法律关系与事故责任分配，以期为今后无论是在理论上还
是实践中分析和解决此类问题提供一个参考。
本文除引言和结语以外，共分为四个章节。
第一章首先是介绍酒后代驾这一新兴服务行业兴起的文化背景和制度背景，
接下来主要是介绍实践中五种主要的酒后代驾类型：专门代驾公司提供的代驾、
酒店等服务场所附带提供的代驾、代驾软件代驾、“黑代驾”和亲友代驾，同时
列举从无讼案例中搜索的每一种代驾类型对应的几个事故案例。
第二章主要是研究醉酒车主签订的合同效力问题和酒后代驾中的法律关系。
关于醉酒者合同效力问题，笔者认为应分情况分析：慢性醉酒车主缔结的代驾合
同应比照限制民事行为能力人或者无民事行为能力人的规定，酒后代驾合同为效
力待定或无效合同；生理性醉酒车主签订的酒后代驾合同只要在合理的价格范围
内即有效；病理性醉酒车主签订的酒后代驾合同参照生理性醉酒车主的规定。关
于酒后代驾中的法律关系，重点是分析提供代驾一方与车主之间的法律关系，其
既不是委托关系、也不是雇佣关系或承揽关系，笔者认为是无名合同关系。
第三章主要是研究酒后代驾事故对车主造成损害的责任承担问题，该问题主
要涉及到违约责任与侵权责任竞合的处理。为了解决酒后代驾事故中责任竞合的
问题，本章介绍了违约责任与侵权责任竞合的三种学说：法条竞合说、请求权竞
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合说和请求权规范竞合说，以及对应的三种处理模式：禁止竞合模式、允许竞合
模式和限制竞合模式。笔者认为在酒后代驾事故中应允许存在违约责任与侵权责
任的竞合，但也需要有一定的条件限制，即适用限制竞合模式。
第四章主要是研究酒后代驾事故造成第三人损害的情形下，对外责任承担以
及对内责任分配的问题。笔者认为，在对外责任承担上，提供代驾一方和车主应
对受害人承担不真正的连带责任，如此既能更好的实现受害人的请求权，同时也
符合自己行为自己承担最终责任的原则。在对内责任承担上，主要是根据内部之
间的法律关系分配最终事故责任。
关键词：酒后代驾；合同效力；责任承担
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ABSTRAC
With the increase of China’ s penalties for drunk driving, designated driving
service has emerged at a historical moment. Designated driving service is a new
industry, still facing many problems even after recent years of development, such as
the validity of the contract which signed by the owners in a state of intoxication is not
clear in designated driving service; the nature of the contract for drunk driving is
controversial in designated driving service, the arrangement of the responsibility for
the accident which occurred in designated driving service is not clear and so on.
Currently, there is a certain research on some academic legal issues involved in
designated driving service, Such as the problems of designated driving service
contract, bearing its civil liability, designated driving service industry. But there is no
research or analysis on the types of the responsibility of drunk driving accidents.
Therefore, I advance this question as a master's thesis topic. This thesis underlies
various types of drunk driving accident cases, based on existing laws and regulations,
combining with relevant theoretical analysis, which concluding and dealing with the
legal relationship and the distribution of the responsibility for accidents in designated
driving, in order to provide a reference for future both in theory and in practice, to
analyze and solve such problems.
In addition to the introduction and conclusion, this paper is divided into four
chapters.
The first chapter is s to introduce the cultural and system background of
designated driving service which rises in emerging service industry. Followed by the
main part is to introduce the five mainly drunk driving types of designated driving
service: designated driving service by the special driving company, designated driving
service by hotel and other catering, designated driving service by the software driving
company, designated driving service by private, designated driving service by
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relatives and friends. At the same time, list some accident cases will be listed, which
are non litigation corresponding to each type of designated driving service.
The second chapter is to study the effectiveness of the contract signed by owners
and the legal relationship in designated driving service. Concerning drunk validity of
the contract issue, I think we should analysis it from two aspects: the contract chronic
drunken owners concluded shall be those of limited civil capacity or no capacity for
civil conduct rules, designated driving service contract validity pending or invalid
contract; designated driving service contract physiologic drunken owners signed is
valid as long as the reasonable price range; designated driving service contract
pathological drunkenness owners signed refers to apply designated driving service
contract physiologic drunken owners signed. On designated driving service of legal
relationship, focusing on analysis provides designated driving service of the legal
relationship between the party and the owner, whose relationship is neither
commissioned nor employment contract or relationship, I believe that the contractual
relationship is unknown.
The third chapter is the study who assumes the responsibility that designated
driving accident caused damage for owner .It is mainly related to the process of
competing breach and tort liability . In order to resolve the concurrence problem
between liability for breach of contract and liability for tort in the designated driving
accident, this chapter describes the breach of contract and tort liability concurrence of
three theories: clause concurrence theory, claims concurrence theory, specification of
claims concurrence theory, and the corresponding three processing modes: the
prohibition of competing patterns, the permission of competing patterns, the
restriction of competing patterns. I believe that the designated driving service accident
should be allowed concurrence between liability for breach of contract and liability
for tort , but also need to have certain conditions that limit the application of
competing models.
The fourth chapter is the study about how to distribute internal responsibilities
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and assume external responsibility under designated driving service accident caused
by the third party . I believe that ,in the external responsibility, providing designated
driving service of the party and the real owner should assume joint responsibility for
victims, both to better achieve such claims of victims, but also in line with the
principles bear ultimate responsibility for their actions of their own . In the internal
responsibility, the final distribution is mainly responsible for the accident according to
the legal relationship between the internal.
Key Words: Designated Driving Service ; Validity of The Contract; Liability
厦
门
大
学
博
硕
士
论
文
摘
要
库
目 录
引 言..........................................................................................................1
一、研究缘由........................................................................................................1
二、研究现状........................................................................................................1
三、写作内容........................................................................................................2
四、缺陷和不足....................................................................................................3
第一章 酒后代驾的概述........................................................................... 4
第一节 酒后代驾行业兴起的背景..........................................................................4
一、文化背景........................................................................................................4
二、制度背景........................................................................................................4
第二节 酒后代驾的类型介绍..................................................................................5
一、专门代驾公司提供的代驾............................................................................6
二、酒店等服务场所附带提供的代驾................................................................6
三、代驾软件提供的代驾....................................................................................6
四、“黑代驾”....................................................................................................7
五、亲友代驾........................................................................................................7
第三节 案例列举......................................................................................................7
一、酒后代驾事故案例表....................................................................................7
二、案例分析........................................................................................................9
第二章 酒后代驾中的法律关系研究.....................................................13
第一节 前提问题：合同效力................................................................................13
一、醉酒者的缔约能力......................................................................................13
二、醉酒者的真实意思表示..............................................................................15
三、酒后代驾合同的效力分析..........................................................................16
厦
门
大
学
博
硕
士
论
文
摘
要
库
第二节 酒后代驾中的法律关系分析....................................................................18
一、专业代驾公司代驾中的法律关系..............................................................18
二、酒店等服务场所附带提供的代驾中的法律关系......................................21
三、代驾软件提供的代驾中的法律关系..........................................................21
四、“黑代驾”中的法律关系..........................................................................22
五、亲友代驾中的法律关系..............................................................................22
第三章 酒后代驾事故中对车主损害的责任分析................................ 24
第一节 违约责任与侵权责任竞合含义................................................................24
一、违约责任和侵权责任的含义......................................................................24
二、违约责任与侵权责任竞合的含义..............................................................24
第二节 违约责任与侵权责任竞合处理模式........................................................26
一、禁止竞合模式..............................................................................................26
二、允许竞合模式..............................................................................................26
三、限制竞合模式..............................................................................................27
第三节 酒后代驾事故中违约责任与侵权责任竞合的处理................................27
一、违约责任与侵权责任竞合在我国的适用..................................................27
二、酒后代驾事故中违约责任与侵权责任竞合的处理..................................28
第四节 例外情形——亲友代驾事故中对车主损害的责任分析........................29
一、实践中的争议意见......................................................................................29
二、争议意见分析与取舍..................................................................................30
第四章 酒后代驾事故中对第三人损害的责任分析............................ 31
第一节 交通事故责任的主体理论........................................................................31
一、理论基础......................................................................................................31
二、我国学者的理论观点..................................................................................32
三、酒后代驾事故中责任主体的认定..............................................................33
第二节 酒后代驾发生交通事故的责任分析........................................................34
一、对外责任承担..............................................................................................34
厦
门
大
学
博
硕
士
论
文
摘
要
库
二、对内责任分配..............................................................................................37
三、例外情形——亲友代驾事故中对第三人损害的责任分析......................40
结 论..........................................................................................................41
参 考 文 献..............................................................................................43
致 谢..........................................................................................................47
厦
门
大
学
博
硕
士
论
文
摘
要
库
CONTENTS
Preface.........................................................................................................1
Section 1 The Reasons of The Study......................................................................1
Section 2 Research Status.......................................................................................1
Section 3 Writing Content...................................................................................... 2
Section 4 Defects And Deficiency..........................................................................3
Chapter 1 Overview of Designated Driving............................................4
Subchapter 1 The Background of Rising Designated Driving Service................4
Section 1 Cultural Background.............................................................................. 4
Section 2 System Background................................................................................4
Subchapter 2 The Introduction of Types of Designated Driving Service........... 5
Section 1 Driving Provided by the Special Driving Company...............................6
Section 2 Driving Provided by the Hotel And Other Service Places..................... 6
Section 3 Driving Provided by the Software Driving Company............................6
Section 4 Driving Provided by Personal................................................................ 7
Section 5 Driving Provided by Relatives And Friends.......................................... 7
Subchapter 3 Enumeration of the Cases................................................................ 7
Section 1 List of Cases........................................................................................... 7
Section 2 Analysis of Cases....................................................................................9
Chapter 2 Study On The Legal Relationship Of Designated Driving
Service....................................................................................................... 13
Subchapter 1 Research on the Validity of the Contract..................................... 13
Section 1 The Contractual Capacity of the Drunk................................................13
Section 2 The Real Intention of the Drunk...........................................................15
厦
门
大
学
博
硕
士
论
文
摘
要
库
Section 3 Effectiveness Analysis on Contracts Concluded by Drunk Owners· 16
Subchapter 2 The StudyDesignated of Driving Service Legal Relationship.....18
Section 1 The Legal Relationship Analysis on Driving Provided by the Special
Driving Company................................................................................................. 18
Section 2 The Legal Relationship Analysis on Driving Provided By Hotel And
Other Service Places.............................................................................................21
Section 3 The Legal Relationship Analysis on Driving Provided by the Software
Driving Company................................................................................................. 21
Section 4 The Legal Relationship Analysis on Illegal Taxi.................................22
Section 5 The Legal Relationship Analysis on Driving Provided by Relatives
And Friends.......................................................................................................... 22
Chapter 3 Responsibility of the Accident Injury on Designated
Driving Service.........................................................................................24
Subchapter 1 The Meanings of Coincidence of Breach of Contract And Tort
Liability................................................................................................................... 24
Section 1 The Meanings of Breach of Contract And Tort Liability.....................24
Section 2 The Meanings of Coincidence of Breach of Contract And Tort
Liability................................................................................................................ 24
Subchapter2 The Processing Mode of Coincidence of Breach of Contract And
Tort Liability...........................................................................................................26
Section 1 The Prohibition of Overlap Patterns.....................................................26
Section 2 The Permission of Overlap Patterns.....................................................26
Section 3 The Restriction of Overlap Patterns..................................................... 27
Subchapter 3 Analysis on Coincidence of Breach of Contract And Tort
Liability Processing Mode In Drunk Driving Accident .................................... 27
Section 1 The Application of Liability for Breach of Contract And Tort Liability
Coincidence in Our Country Legal System..........................................................27
Section 2 Propcesses of Breach of Contract And Tort Liability Breach of
Contract And Tort Liability..................................................................................27
Subchapter 4 Exception:The Analysis on Responsibility of the Owner of Car
厦
门
大
学
博
硕
士
论
文
摘
要
库
Accident in Designated Driving Service of Relatives And Friends....................29
Section 1 Controversial Comments in Practice....................................................29
Section 2 Analysis and Choice Of Controversial Opinions................................. 30
Chapter 4 The Analysis on Responsibility for The Damages on the
Third Party in the Designated Driving Service Accident....................31
Subchapter 1 The Traffic Accident Liability Theory Analysis..........................31
Section 1 The Theoretical Basis...........................................................................31
Section 2 The Theoretical Points of View of Scholars in Our Country............... 32
Section 3 The Identification Of the Subjects of Designated Driving Service
Accidents.............................................................................................................. 33
Subchapter 2 The Analysis on Responsibility of Designated Driving Service
Accident...................................................................................................................34
Section 1 The External Responsibility................................................................. 34
Section 2 The Internal Responsibility.................................................................. 37
Section 3 Exception——The Responsibility of the Relatives And Friends for
Damages on the Third Party in Designated Driving Service Accidents.............. 40
Conclusion.................................................................................................41
Bibliography............................................................................................. 43
Acknowledgements.................................................................................. 47
厦
门
大
学
博
硕
士
论
文
摘
要
库
厦
门
大
学
博
硕
士
论
文
摘
要
库
引言
1
引 言
一、研究缘由
酒后代驾，是指非车主本人代替机动车所有人或者控制人驾驶车辆，将饮酒
后的车主连人带车送达目的地的行为。①酒后代驾行业的出现一方面为饮酒后的
车主提供了另一种更安全的选择，另一方面也一定程度上会达到减少因酒驾而导
致的交通事故。但酒后代驾并不是绝对安全的选择，其同样也会发生交通事故。
酒后代驾事故涉及的责任主体比一般交通事故更加复杂，也成为了一个新的值得
研究的问题。
我国现有的法律中对交通事故责任的规定主要是针对一般性交通事故。由于
酒后代驾事故主体的特殊性，一般性交通事故的法律所规范的范围无法解决酒后
代驾事故的责任分配问题。虽然近几年理论界和新闻界都开始关注和研究酒后代
驾事故的责任承担问题，但都没有一个全面系统的分析和研究，对实务的借鉴意
义有限，因此笔者试图通过本文对各类型的酒后代驾事故中的责任承担和最终责
任分配进行全面而系统研究和分析，以期为实践中解决此类问题提供参考。
二、研究现状
由于代驾行业兴起时间比较短，国内关于酒后代驾的文章比较少，其中有部
分期刊文章都是针对一个具体的案例来分析其中的法律关系和事故纠纷。国内关
于酒后代驾的研究成果大体主要为三类：第一类是对酒后代驾行业的研究分析；
第二类是对酒后代驾事故责任的研究分析；第三类是酒后代驾合同性质的研究分
析。其中关于第二类即酒后代驾事故责任的研究主要集中在报纸杂志上的个案分
析，期刊论文研究较少。
目前，关于酒后代驾事故责任研究的期刊论文主要有：王秋媛、李蕾、尤曼
的《“酒后代驾”法律问题研究——以民法为中心》主要从营利性和非营利性两
个方面对酒后代驾事故中的责任承担进行分析；田地的《酒后代驾损害赔偿责任
的法律分析》是从酒后代驾对第三人和对车主造成损害两个方面分析事故中的赔
① 谭丽.“酒后代驾”现象法律风险剖析[J].法制与社会,2014,(11):284.
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